
 

Employers Mutual Limited (Employers Mutual) Constitution: 
Explanatory Memorandum 

 

Confidential Legally Privileged 
 

 

DLA Piper Australia is part of DLA Piper, a global law firm, operating through various separate and distinct legal entities. 
A list of offices and regulatory information can be found at dlapiper.com 

Employers Mutual Limited (Employers Mutual) Constitution | AUM/1301766577.2 DLA Piper | 1 
 

1 Introduction 

This explanatory statement has been prepared for the information of Members of the Company. It forms part of the notice of meeting and must be read together with 
that notice. 

The meeting has been convened to seek member approval to revoke the current Employers Mutual Constitution (current Constitution) and replace it with a new 
Employers Mutual Constitution (proposed Constitution). 

The reasons for this proposed Special Resolution are set out below: 

2 Proposed amendments to current Constitution 

The Directors have resolved to seek the members' approval to amend the current Constitution of the Company. A copy of the proposed Constitution is attached as 
'Annexure A' at pages 19 to 59). 

By way of background, the current Constitution was adopted on 29th June 1999, and since then, has been amended three times.[1] Many of the provisions of the 
current Constitution are reflective of the time in which they were written. 

The proposed amendments to the Constitution have several functions. The key objective has been made to better explain corporate governance processes, as well 
as to articulate the legal rights and responsibilities of different persons under the Constitution, including Members, MCI Holders and Directors.  The Directors 
considered it was necessary to review and update these areas of the constitution due to the growth and diversification of the Company and its partnership 
arrangements.  Where changes have been made to existing legal rights and obligations, an effort has been made to ensure that corporate decision-making occurs 
only with the consent of Members and that procedural fairness mechanisms are implemented where decisions have the potential to impact Member's interests 

 

[1] The current Constitution was amended at the Annual General Meetings held on 29 November 2005, 31 October 2019 and 26 November 2021. 
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In addition, Directors proposed to uplift the "look and feel" of the document so that it is more reflective of contemporary drafting norms for company constitutions 
today. These changes include refreshing the language used and modifying clause numbering. Additionally, the use of modern technologies has been integrated into 
the proposed Constitution to facilitate modern corporate governance practices. 

3 Special Resolution 

A decision to amend the Constitution must be made by the Members via Special Resolution. This means that at least 75% of Members who are entitled to, and do, 
vote on the resolution must vote in favour of that resolution. Special Resolutions, such as this, can only be passed by the members present (in person or by proxy) at 
a properly convened meeting of members. 

The directors encourage all members to read this material and recommend the Members vote in favour of the adoption of the proposed amendments to the 
Constitution. 

4 Explanation of amendments 

Issue / topic Current 
clause # 

Proposed 
clause # 

Considerations 

Eligibility for 
Membership  

Clause 2.2 Clause 3.3  

New 
subclauses 
3.3(e) and 
(f) 

Definitions 
clause 22.1 
– definition 
of 'Related 
Entity' 

 

 

 

 

The existing eligibility rules have been retained subject to the following changes: 

• To assist in giving more clarity, the term 'subsidiary' has been replaced with a new term, 'Related 
Entity'. This is because, throughout the life of the Constitution, the Membership eligibility provisions 
have undergone several variations to accommodate changes to partner arrangements. As such, one of 
the goals of the proposed Constitution was to clarify Membership eligibility criteria by providing that 
individuals who pay an insurance fee to a Related Entity of the Company, or who receive services from 
a Related Entity, are eligible for Membership. A Related Entity of the Company includes EML Group 
companies through which EML clients receive services including claims management services. 

• Accordingly, in clause 3.3, references to subsidiary have been replaced with Related Entity. 
Corresponding changes have been made in the proposed Constitution. 

• Clause 3.3(b) has been inserted. Under the current Constitution, Members who no longer hold an in-
force Policy, and who had a claim under that Policy, satisfied the eligibility criteria and are Members. 
This has the unintended consequence that persons who were not technically eligible for Membership 
were still being functionally treated as Members by Employers Mutual. To avoid this problem, 
Membership is restricted for that group to those persons who no longer hold an in-force Policy, and 
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 who had a claim on 1 January 2018 under that Policy and have a current claim as at [insert date]. The 
change preserves this group's Membership status. 

• The proposed Constitution includes a new requirement that clients and policyholders who are 
Corporate Groups are only entitled to have one entity from that group be a Member. The Corporate 
Group can nominate which of its constituents will be a Member, or, in the absence of such a 
nomination, the Member will be chosen by the Board. The purpose of this change is to ensure fairness 
within the Membership base for individual companies that form part of a Corporate Group and have a 
single relationship with the EML Group typically via the head office of the Corporate Group.  This 
occurs under workers compensation rules where individual companies within a Corporate Gover are 
“grouped” together for premium setting purposes.  This change also provides greater fairness amongst 
Members and their voting rights. 

One vote for one 
Member 

No 
equivalent 
provision. 

Clause 3.5 For clarity, and to support clause 5.28(b), this clause provides that an MCI Holder who is a Member will only 
have one vote at meetings. The "one vote for one member" concept is a feature associated with mutual 
companies.  

Member rights No 
equivalent 
provision. 

However, 
clause 
3.8(a) 
provides 
for 
attendance 
and voting 
rights. 

Clause 3.7 This clause states Members' basic rights (receive notices of, attend, be heard and vote at general meetings). 
There is no direct equivalent in the current Constitution, though clause 3.8(a) of the current Constitution 
provides that Members and MCI Voting Holder are entitled to attend and vote at general meetings. 

Joint membership Clause 
2.11 

Clauses 3.8 
– 3.9 

These clauses remain the same in substance as the previous clause.  

Application for 
membership 

Clause 2.3 Clauses 
3.6, 3.10 – 
3.11 

The requirement under the current Constitution to make an application for Membership in a form described by 
the Board has been removed. Under the proposed Constitution, an application for Membership may be made 
in any form, including electronically, so long as the application is signed by the applicant. This will allow for 
greater flexibility in onboarding members and should help to improve the development of the Membership 
base. 
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Admission to 
Membership 

Clause 2.4 Clauses 
3.12 – 3.15 

This clause remains that same in substance. However, it clarifies the procedural steps around admission to 
Membership (Board to consider application as soon as practicable after its receipt, Secretary to notify 
successful applicants, applicant details to be entered in the Register).  

Variation of class 
rights 

Clause 2.5 Clauses 
3.16 – 3.18 

These clauses remain the same in substance as the previous clause. 

Register of 
Members 

No 
equivalent 
provisions. 

Clauses 
3.19 – 3.20 

These provisions require the Company to keep a Register of Members in accordance with the Corporations Act 
2001 (Cth) (Corporations Act). Though it has always been a requirement for Employers Mutual to keep a 
Register of Members, there is no express provision in the current Constitution explaining this. As such, the 
inclusion of these provisions in the proposed Constitution will help to clarify Employers Mutual's legal 
obligations and bring the constitution into alignment with its general practice. 

The Register must show the details of persons who ceased being Members within the last 10 years (and the 
date they ceased to be a Member). The Register must also show the payments made by that Member to the 
Company in each calendar year. The requirement to retain Company records for a period of 10 years will 
facilitate the changes to the Winding Up provisions (see below). 

Resignation Clause 
2.6. 

Clauses 4.1 
– 4.2 

These clauses allow Members to resign from Membership by providing written notice to the Board (clause 4.1). 
The resignation is deemed to take effect from the date of receipt of the notice of resignation or a later date 
provided in the notice (clause 4.2). These clauses bring the Constitution better into alignment with Employers 
Mutual's standard practice.  

Other cessation of 
Membership 

Clause 2.7 Clauses 4.3 
– 4.4 

These clauses create certain 'trigger' events for the automatic cessation of Membership. The substance has 
been retained, subject to the following changes: 

• Trigger events which relate to Members who are individuals, such as where the Member dies or 
becomes of unsound mind, have been bundled together. 

• The scope of an Insolvency Event as a trigger for Membership cessation has been expanded to 
include anything that reasonably indicates that there is a significant risk that the Member is or will 
become unable to pay its debts as they fall due. This approach better aligns with contemporary drafting 
practices and modern insolvency law. 

Removal from 
membership 

Clauses 
2.6(c)(i) – 
2.6(d) 

Clauses 4.5 
– 4.10 

This power, though infrequently used, enables the Board to remove a Member from the Register where the 
Member is in default of an obligation under the Constitution. 

These clauses have been redrafted to explain the removal process more explicitly and afford Members greater 
procedural fairness where the Board purports to remove them. The changes to this clause are: 
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• The Board must provide at least two months' written notice to the Member of any intention to remove a 
Member from the Register. This can be contrasted with the current Constitution, which does not have a 
minimum notice requirement. 

• The Member must now be given the opportunity to provide any written representations, in addition to 
being given an opportunity to speak in their own defence at the meeting of the Members (the latter is 
already a requirement under the current Constitution). 

The requirement that a Company resolution must be passed with 75% of Members voting being in favour of the 
Member's removal has been retained.  

Convening of 
general meetings 
by Directors and 
Members 

Clauses 
3.1(a) – (b) 

Clauses 5.1 
– 5.2 

These clauses remain the same in substance. 

Use of technology 
at general 
meetings 

Clause 
3.1(c) 

Clause 5.3 This clause remains the same in substance but provides further detail about use of technology at meetings. 

Notice of general 
meetings 

Clause 3.2 Clauses 5.4 
– 5.6 

These clauses remain the same in substance as the previous clause. 

Cancellation of 
general meetings 

No 
equivalent 
provision. 

Clauses 5.7 
– 5.8 

These provisions allow the Board to cancel general meetings by providing two Business Days' notice, unless 
the general meeting must be held under the Corporations Act. There is no equivalent provision in the current 
Constitution, so the insertion of these clauses better aligns with contemporary drafting norms. 

Quorum at general 
meetings 

Clause 
3.3(a) – (d) 

Clauses 5.9 
– 5.12 

Clauses 3.3(a) – (c) (now cl 5.9 – 5.11) remain the same in substance. Clause 3.3(d) (now clause 5.12) has 
been amended so that the Chair has been empowered to allow a period longer than 30 minutes for a quorum 
to appear before a meeting is adjourned. This amendment aligns with Employers Mutual's standard practice 
and contemporary drafting norms.  

Chairing of 
general meetings 

Clause 3.4 Clause 
5.13 

This clause provides for the chairing of general meetings and remains the same in substance, subject to the 
following changes: 

• The concept of a Vice-Chair, who is entitled to chair a general meeting where the Chair is absent or 
declines to act, has been removed. 
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• The time within which the Chair must be present at the general meeting has been shortened from 15 
minutes to 10 minutes. 

• The Members may elect one of themselves to chairperson a meeting if the meeting was requested or 
called by Members under the Corporations Act, and no Directors were present within 15 minutes of the 
meeting's commencement or all Directors decline to chair the meeting. 

Chairperson's 
powers 

No 
equivalent 
provision. 

Clauses 
5.14 – 5.16 

These provisions clarify the Chair's powers at general meetings and have been drafted to align with Employers 
Mutual's current practice and contemporary drafting norms. The Chair may rule on all procedural matters, 
vacate their office of in favour of another person present for any reason, and refuse Members' admission to, or 
expel Members from, general meetings, where their behaviour is inappropriate. 

Adjournment of 
meetings 

Clause 3.5 Clauses 
5.17 – 5.20 

These clauses remain that same in substance. However, the proposed Constitution at clause 5.18 clarifies that 
the only business that may be transacted at any adjourned meeting is the business left unfinished at the 
meeting from which the adjournment took place. This change has been made to better align with Employers 
Mutual's current practices and contemporary drafting norms. 

Voting on show of 
hands 

Clauses 
3.6(a) – (b) 

Clauses 
5.21 – 5.22 

These clauses remain that same in substance, subject to the following changes: 

• Votes must be conducted via poll if the meeting is held virtually or where some Members utilise online 
facilities to participate in the meeting. 

• Note that the casting vote of the Chair has been relocated from these provisions and into clause 5.31 
(below). 

Demand for a poll Clause 3.7 Clauses 
5.23 – 5.27 

These clauses remain the same in substance, as the previous clause, subject to the following clarifications: 

• The demand for a poll may be withdrawn. 

• The proposed Constitution clarifies that the result of the poll is the resolution of the meeting at which 
the poll is demanded. This change aligns with Employers Mutual's standard practice. 

• The proposed Constitution further clarifies that the demand for a poll does not prevent the continuance 
of a meeting for the transaction of business other than the question on which a poll is demanded. 
Again, this change is to reflect Employers Mutual's standard practice. 

Voting rights of 
Members 

Clause 3.8 Clauses 
5.28 – 5.30 

These clauses remain that same in substance as the previous clause. As above, clause 5.28(b) links to clause 
3.8, in that Voting MCI Holders who are also Members are only entitled to one vote. The "one vote for one 
member" concept is a feature associated with mutual companies. 
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Vote of the Chair 
at general 
meetings 

Clause 
3.6(c) 

Clause 
5.31 

These clauses remain the same in substance as the previous clause. 

Objections to 
voter qualification 

Clause 3.9 Clauses 
5.32 – 5.34 

These clauses remain the same in substance as the previous clause. 

Resolution in 
writing / form of 
resolution in 
writing 

No 
equivalent 
provisions. 

Clauses 
5.35 – 5.38 

This clause provides that a written resolution signed by all Members entitled to vote is to be treated as a 
determination of the Members passed at a general meeting. Further, written resolutions may be compromised 
of several documents. This change brings the proposed Constitution into alignment current corporate 
governance practice. 

Ballots No 
equivalent 
provision. 

Clause 6 Clause 6.1 has been inserted into the proposed Constitution and provides that a resolution of Members may be 
conducted via Ballot. Ballots may be conducted via post or electronic means. These clauses are standard in 
contemporary constitutions as they allow for greater flexibility in the mechanisms by which Company decisions 
are to be made. 

Clause 6.2 provides that a Member resolution passed by Ballot is as effective as if it had been passed at a 
general meeting. 

Clause 6.3 allows for special resolutions to be passed via Ballot. 

Clause 6.4 outlines the features of Ballots: 

• The Ballot must remain secret (clause 6.4(a)) and each Member is entitled to one vote (clause 6.4(c)). 

• The Ballot must not be combined with any other method of voting – for example, voting at a general 
meeting of Members (clause 6.4(b)). 

• Ballots must be conducted by a returning officer appointed by the Board and the returning officer 
cannot be a Director (clauses 6.4(d) – (f)). 

• Votes must be received by 5.00 pm on the Polling Date (clause 6.4(g)). 

• The Chair has a casting vote where there is an equality of votes (clause 6.4(h)). 

• Accidental omissions on the Ballot paper will not invalidate a Ballot (clause 6.4(i)), and an objection to 
the qualification of a Member to vote in a particular Ballot must be referred to the Chair no later than 
five Business Days prior to the Polling Date (clause 6.4(j)). 
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Clause 6.5 provides that the Board may determine procedural matters in relation to Ballots, including the form 
of the Ballot paper, the material distributed to Members, the Polling Date, and the way objections may be made 
about the conduct or outcome of a Ballot. 

Representatives, 
proxies and 
attorneys of 
Members 

No 
equivalent 
provisions 
(but see 
below 
regarding 
proxies).  

Clauses 7.1 
– 7.2 

Clause 7.1 permits Members to vote in person via representative, proxy or attorney. These individuals have all 
the powers of a Member, subject to the terms of their appointment (clause 7.2). 

Appointment and 
removal of 
Representatives 

No 
equivalent 
provisions. 

Clauses 7.3 
– 7.5 

Members who are corporations may appoint and remove individuals to act as its sole Representative (clause 
7.3) at general meetings. Corporate Members may appoint and remove Representatives by providing written 
notice to the Secretary (clause 7.4). A document executed by a Member in accordance with the Corporations 
Act is rebuttable evidence of the appointment, or removal, of the named Representative (clause 7.5). 

Appointment of 
attorneys 

No 
equivalent 
provision. 

Clause 7.6 Clause 7.6 outlines the procedure for Members to appoint attorneys to execute documents or perform acts on 
their behalf. Upon request, Members must promptly provide the Company the original and a certified copy of 
the instrument appointing the attorney, as well as any other information surrounding the power of attorney as 
requested by the Company. 

Appointment of 
proxies 

Clause 
3.10 

Clauses 7.7 
– 7.13 

These clauses have been drafted to broadly correspond with clause 3.10 of the current Constitution. However, 
the proposed Constitution provides greater detail on the scope of a proxy's power. The particulars are: 

• Clause 7.8 of the proposed Constitution provides that proxies are deemed to have authority to vote on 
an amendment moved to a proposed resolution, a motion that a proposed resolution is not put or 
similar, or a procedural motion. This corresponds with clause 3.10(a) of the current Constitution. 

• Clause 7.9 of the proposed Constitution provides that a document appointing a proxy must be in a 
form permitted by the Corporations Act. This requirement differs from clause 3.10(b) of the current 
Constitution, which provides that appointment instruments must be in a form issued by the Board. 

• Clause 7.10 of the proposed Constitution expressly provides that a document appointing a proxy may 
require that the proxy vote in a particular way in a resolution. There is no equivalent provision in the 
current Constitution. As such, the purpose of this change is to help protect Members' voting rights 
where a proxy is used. 

• Clause 7.11 of the proposed Constitution provides that a document appointing a proxy will not be 
treated as invalid due to administrative defects, including a failure to provide the address of the 
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appointer or appointee, date, or the manner in which a proxy is entitled to vote on resolutions. This 
corresponds with clause 3.10(d) of the current Constitution. 

• Clause 7.12 of the proposed Constitution provides that if an instrument appointing a proxy does not 
contain the name of a proxy, the instrument will be deemed to be given in favour of the chairperson of 
the meeting. There is no equivalent provision to this in the current Constitution. 

• Clause 7.13 provides that where a Member or Voting MCI Holder's estate is liable to be dealt with in 
any way under the law relating to mental health, then the person who manages that estate may 
exercise the Member's or MCI Holder's rights in a general meeting.  

Verification of 
proxies 

No 
equivalent 
provisions. 

Clauses 
7.14 – 7.16 

The proposed Constitution provides a mechanism for the verification of proxies prior to a general meeting. 
Clause 7.14 provides that the Company must receive the document appointing the proxy as well as the 
document authorising the attorney to sign that document (if the appointment was signed by the appointer's 
attorney). The documents can either be received by the Company electronically or deposited with the Chair 
prior to the commencement of the general meeting (clause 7.15). If a general meeting was adjourned, then a 
proxy's appointment and any authority received by the Company at least 24 hours before the resumption of the 
meeting are effective for the resumed part of the meeting (clause 7.16). 

Validity of proxies No 
equivalent 
provision. 

Clause 
7.17 

Clause 7.17 has been added for clarity and provides that a proxy document is invalid if it is not deposited or 
produced prior to a meeting or a vote being taken as required by the Constitution. 

Revocation of 
appointment of 
proxy 

No 
equivalent 
provision. 

Clause 
7.18 

Clause 7.18 outlines the way in which a proxy's authority may be revoked. The Company must receive, prior to 
the commencement of a general meeting at which the proxy would act, written notice that the Member has died 
or become of unsound mind, or an instrument revoking the authority of the proxy to act on behalf of the 
Member. 

Class Meetings Clause 
3.11 

Clause 8.1 This clause provides that clauses 5 (general meetings) and 6 (Ballots) apply with the necessary changes being 
made, with respect to a meeting of a class of Members or MCI Holders. This provision is substantially the same 
as clause 3.11 in the current Constitution, subject to the changes outlined in this table. Additionally, clause 6, 
which outlines how Ballots are to be conducted and which is not contained in the current Constitution, also 
applies with the necessary changes being made with respect to a meeting of a class of Members or MCI 
Holders. 

Number of 
Directors 

Clause 4.1 Clauses 9.1 
– 9.2 

These clauses remain the same in substance as the previous clause. 
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Nomination Clauses 
4.2(a) – (b) 

Clauses 9.3 
– 9.4 

These clauses remain the same in substance. 

Director age limit Clause 
4.2(c) 

Removed 
from 
proposed 
Constitution 

This age-based restriction requiring Directors to cease acting as Directors when they reach 72 years old has 
been removed in the proposed Constitution, as it does not reflect contemporary drafting practices and age-
based restrictions may have unwanted legal consequences. 

Appointment of 
Directors by the 
Board 

Clause 4.3 Clauses 9.5 
– 9.6 

These clauses provide for the appointment of Directors and have been retained subject to one change. The 
proposed Constitution now clarifies that if, at any point in time, there is only one Director, that Director may 
appoint other persons to be a Director (so long as the total number of Directors does not exceed eight). In 
contrast, the current Constitution provides that only the Board may appoint Directors. 

Directors: End of 
term 

Clause 4.4 Clauses 9.7 
– 9.11 

This clause sets out the term length of Directors, as well as the process governing the end of that term. Several 
changes have been made to these clauses: 

• Clause 9.7 provides that Directors will hold office for a period of four years following their election and 
until the conclusion of the annual general meeting immediately following this four-year period. This 
longer period aligns with contemporary drafting practices and is designed to circumvent previous 
drafting difficulties associated with clause 4.4(a) of the current Constitution. Under the current clause, 
the term length is for a period of "three years". As annual general meetings are not necessarily held at 
precise annual intervals, under the current Constitution, there is potential for a Director's term of office 
to conclude before the AGM ie before another Director is appointed at the AGM. 

• Clause 9.8 permits Directors to submit themselves for reappointment. This corresponds with clause 
4.4(a) of the current Constitution. 

• The requirement (contained in clause 4.4(b) of the current Constitution) that a minimum of 
approximately one third of Directors must retire from office at every annual general meeting has been 
removed from the proposed Constitution. This should improve corporate governance by increasing 
Board stability and the retaining corporate knowledge and experience at the Board level of the 
organisation. 

• Clause 9.9 remains the same in substance to clause 4.4(c) of the current Constitution, subject to the 
removal of the age-based restriction on Directorship (see 'Director age limit' above). 

• Clause 9.10 provides that Directors who have had at least twelve consecutive years in office may not 
stand for re-election until at least 18 months have passed since they ceased to be a Director. This is 
an increase from 12 months under the current Constitution. This change was made to better align with 
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modern corporate governance practice by ensuring that the Board's composition does not become 
stagnant. 

• Clause 9.11 provides that a Director may resign by giving notice in writing to the Company of that 
intention. A resignation notice takes effect when the notice is given to the Company and following the 
period, if any, specified in the notice. There is no equivalent provision in the current Constitution. 

Removal from 
office 

No 
equivalent 
provision. 

Clause 
9.12 

Clause 9.12 provides that Employers Mutual may by ordinary resolution remove a Director from office and 
appoint another person as a replacement. There is no equivalent provision in the current Constitution.   

Vacation of office Clause 4.6 Clause 
9.13 

Clause 9.13 provides that Directors will be taken to have vacated their office where they have been absent 
from Board meetings for a period of three months without the prior consent of the Board, and when a further 
month passes without a Board resolution consenting to the absences. This can be contrasted with the clause 
4.6 of the current Constitution, where Directors are taken to have vacated their office where they were absent 
from Board Meetings for a period of three months. 

Remuneration of 
directors 

Clause 4.5 Clauses 
10.1 – 10.5 

These clauses set out the details of Director's remuneration and have largely been retained, subject to the 
following changes: 

• Clause 10.1 expressly provides for the development of a remuneration statement which sets out 
details such as the frequency of payment, as well as whether any increase in fees that can occur 
without further approval by the Company. For the avoidance of doubt, this remuneration policy would 
also have to be passed by the Members before it is enforceable. 

• Clause 10.2 provides that Directors will be paid from the one remuneration pool, which will be divided 
amongst the Directors in a manner determined by the Board. If no determination is made, the Directors 
will be paid equally. There is no equivalent provision in the current Constitution. 

• Clause 10.3 provides that Director's fees will be indexed yearly by CPI. There is no equivalent 
provision in the current Constitution, but this change was made to reflect fluctuations in the cost of 
living. 

• Clause 10.5(b) allows the Company to pay insurance premiums for the indemnification of Directors, 
subject to the Board's prior approval. This is provided for in the Corporations Act but is included for 
clarity. 

The following aspects of this clause have been retained from the current Constitution: 

• Directors will not be paid a commission or as a percentage of profits or operating revenue (clause 
10.1(a)). 
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• The Board may make contributions to Directors' superannuation funds (clause 10.1(a)). 

• Director remuneration accrues from day to day (clause 10.4). For the avoidance of doubt, this clause 
now also clarifies that remuneration payable to a Director under the constitution is separate from, and 
in addition to, any remuneration receivable by a Director as an officer of any Related Entity. 

• Board approval is required to reimburse a Director for travelling and out-of-pocket expenses (clause 
10.5(a)), as well as for additional services provided by the Director at the specific request of the Board 
(clause 10.5(c)). 

Powers of the 
Board 

Clause 4.7 Clauses 
11.1 – 11.3 

These clauses remain the same in substance as the previous clause. 

Convening of 
Board meetings 

Clauses 
4.8(a) – (b) 

Clauses 
12.1 – 12.2 

These clauses remain the same in substance. 

Notice of Board 
meetings 

Clause 
4.8(c) 

Clause 
12.3 

This clause has been drafted in the same general structure as the current Constitution, subject to the following 
changes: 

• Under the proposed Constitution, each Director must be notified of Board meetings at least two 
Business Days before the meeting, or by another time that constitutes reasonable notice as 
determined by Board resolution. This obligation differs from the current Constitution, which requires 
that a person convening a Board meeting gives "reasonable notice" of that meeting.  

• Under the proposed Constitution, Directors need not be notified of a Board meeting where they have 
waived in writing the required period of notice for a particular meeting, or where they have been given 
a leave of absence by the Board. This drafting is broader than the current Constitution, which only 
states that Directors do not need to be given notice where they are outside Australia. 

Mode of meeting 
for Directors 

Clause 
4.8(d) 

Clause 
12.4 

This clause remains the same in substance, subject to the change that the technology must be consented to 
by all Directors, and that the Director's consent may be withdrawn within a reasonable period before the 
meeting. 

Quorum at Board 
meetings 
 

Clauses 
4.8(f) – (h) 

Clauses 
12.5 – 12.7 

These clauses remain the same in substance. 
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Board meetings Clause 
4.8(i) 

Clause 
12.8 

This clause remains the same in substance, subject to the removal of the Chair's casting vote. 

Chair and vice-
chair 

Clause 4.9 Clauses 
12.9-12.10 

This clause remains the same in substance, subject to the removal of the concept of a Vice-Chair, as this does 
not align with Employers Mutual's current general practice. 

Alternate Directors Clause 
4.11 

Clauses 
12.11 – 
12.17 

These clauses remain the same in substance as the previous clause. 

Participation 
where Directors 
interested 

No 
equivalent 
provisions. 

Clauses 
12.18 – 
12.20 

Clause 12.18 provides that a Director may be present and may vote on Board matters to the extent that they 
are permitted to do so under the Corporations Act. 

Clause 12.19 provides that the Directors may call a general meeting if there are not enough Directors to form a 
quorum as a result of a Director having an interest which disqualifies them from voting. 

Clause 12.20 provides that Directors may execute a document by or on behalf of the Company, subject to 
compliance with the Corporations Act. 

Disclosure of 
interest / No 
disqualification 

 

Clause 
4.10 

Clauses 
12.21 – 
12.24 

These provisions outline circumstances in which a Director is taken to have an interest that may conflict with 
the interests of the Company. Individuals are not disqualified from being Directors where they hold such an 
interest. 

These provisions have been drafted to broadly align with the current Constitution, subject to the following 
changes: 

• Clauses 12.21(a) and 12.22(a) provide that a contract or arrangement with the Company does not 
disqualify the Director from office and does not render the Director's interest under the contract or 
arrangement invalid or voidable. Clause 12.21(a) of the proposed Constitution corresponds with clause 
4.10(a) of the current Constitution. 

• Clause 12.21(b) provides that a Director who holds an office or place of profit (other than auditor) in 
another entity is not disqualified from being a Director. Similarly, clause 12.21(c) provides that a 
Director who act, in a professional capacity (or be a Member of a firm that so acts) other than as 
auditor of the Company. There is no equivalent provision in the current Constitution. 

• Clause 12.22(b) provides that a Director who has duly declared the nature of his or her interest in a 
contract or arrangement with the Company is not liable to account to the Company or any other person 
any direct or indirect benefit accruing to the Director or any entity in which the Director has an interest. 
Clause 12.23 supports the operation of clause 12.22(b). 
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Exercise of rights No 
equivalent 
provision. 

Clause 
12.25 

Clause 12.25 provides that if the Company has Membership, shares or other interests in another body 
corporate, trust or other entity, the Board may exercise any and all voting rights conferred by the Membership, 
shares or interests in any manner the Board considers fit. 

Delegation of 
powers  

Clause 
2.10, 
4.12(a) – 
(e) 

Clauses 
12.26 – 
12.32 

Clause 12.26 corresponds with clause 2.10 and remains the same in substance, subject to one change. This 
change is that the power to cancel Memberships at the request of a Member is no longer delegable. This is 
because the cancellation of Memberships at the request of a Member has now been automated upon the 
Board's receipt of the request. 

Clauses 12.26 – 12.32 correspond with clause 4.12 of the current Constitution. These provisions allow the 
Board to delegate its powers to individuals or committees appointed by the Board, and have been retained in 
substance. 

• A committee's exercise of a power in accordance with this constitution is to be treated as the exercise 
of that power by the Board (clause 12.30). 

• Determinations and proceedings of every committee and minutes of all the proceedings must be made, 
conducted, entered and signed in the same manner in all respects as determinations and proceedings 
of the Board and minutes of proceedings of the Board (clause 12.32). 

Proceedings of 
committees 

Clause 
4.12(f) 

Clause 
12.33 

This clause remains the same in substance. 

Validity of acts of 
Directors 

Clause 
4.14 

Clause 
12.34 

This clause remains the same in substance. 

Minutes No 
equivalent 
provisions. 

Clauses 
12.35 – 
12.36 

These clauses provide that the Board must ensure that minutes of all proceedings of general meetings, of 
Board meetings and of committees formed by the Directors are created and entered into a recordkeeping book 
within one month of the meeting (clause 12.35). Minutes must be signed by the Chair of that meeting or the 
next succeeding meeting (clause 12.36). 

Written 
resolutions 

Clause 
4.13 

Clauses 
12.37 – 
12.38 

These provisions provide for when a resolution in writing is taken to have been passed by the Board, and 
remain the same in substance, subject to the following changes: 

• To allow for greater flexibility in passing resolutions, clause 12.37 provides that a resolution now only 
needs to be signed by 75 percent of Directors in order for it to be considered as passed. This can be 
contrasted with clause 4.13(a) of the current Constitution, which provides that a Board resolution is 
taken to have been passed when it was signed by all Directors entitled to vote on the resolution.  
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• The proposed Constitution expressly recognises signatures via electronic means. This change reflects 
technological developments in corporate governance and contemporary drafting practices. 

Secretary Clause 5.1 Clause 
13.1 

The substantive responsibilities of the Secretary have been retained in clause 13.1, though this clause now 
allows the Board to appoint one or more Company Secretaries and to determine their conditions of 
appointment. This clause has also been redrafted to provide further clarity around the Secretary's role in line 
with Employers Mutual's current practices. 

Indemnity Clause 13 Clause 14 This clause has been redrafted in the proposed Constitution so that officers and auditors only have a right to 
be indemnified to the extent that they are not already covered by an insurance policy. This change was made 
because the current Constitution obliges the Company to indemnify its officers and auditors to the maximum 
extent permitted by law, notwithstanding the fact that Employers Mutual has already entered into Deeds of 
Indemnity, Insurance and Access with its officers, and auditors. 

This clause also clarifies that past officers, as well as current officers, may be indemnified under the 
Constitution. 

The grounds for indemnity remain unchanged. In accordance with this clause, Directors will be indemnified for 
costs incurred (clause 14.1): 

• Defending legal proceedings in which judgment is given in his favour or where they acquitted. 

• In connection with court proceedings where the court grants relief in the officer's favour. 

• Subject to the Corporations Act, in respect of any matter. 

Clause 14.1 also expressly states that the Company will indemnify officers, “unless prohibited by law,” to the 
extent that they are not otherwise indemnified. Similarly, clause 14.2 provides the Company may enter a deed 
of indemnity with Company officers (past or present), unless prohibited by law. These changes reflect the fact 
that there are numerous provisions of the Corporations Act which prescribe carve-outs to indemnification; 
these clauses have been redrafted to clarify that officers will not be indemnified where there is a prohibition at 
law to indemnification. 

The proposed Constitution also clarifies that the Company may pay the insurance premium on behalf of a 
Company officer to the fullest extent permitted by law (clause 14.3). 

Inspection of 
records 

Clause 7.1 Clause 
15.1 

This clause remains the same in substance. 
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Evidence Clause 7.2 Clause 
15.1 

This clause remains the same in substance. 

Rebates Clause 8 Clause 16 This clause remains the same in substance. 

Dividends  Clause 9 Clause 17 This clause remains the same in substance, though it now explicitly clarifies that the Board may pay interim 
and final dividends. 

Accounts, audit 
and records 

No 
equivalent 
provision. 

Clause 18 The current Constitution does not have a provision expressly requiring Employers Mutual to keep accounting 
records and reports in accordance with the law, or to notify Members of their right to receive Company reports. 

The proposed Constitution provides that the Company has an obligation to keep these records to the extent 
required by law. As such, these provisions will not substantively change Employers Mutual's legal obligations, 
but instead, will bring the Constitution into line with Employers Mutual's current reporting obligations. 

Persons 
authorised to give 
notices 

No 
equivalent 
provisions. 

Clauses 
19.1 – 19.2 

Clause 19.1 provides that a notice by either the Company or a Member in connection with this constitution may 
be given on behalf of the Company or Member by a solicitor, director, company secretary or other authorised 
officer of the Company or Member. 

Clause 19.2 Provides that the signature of a person on a notice given by the Company may be written, printed 
or stamped. 

Method of giving 
notices 

Clauses 
10.1(a) – 
(b) 

Clauses 
19.3 – 19.4 

Clause 19.3 provides that notices may be delivered to a street address of the addressee as well as by sending 
it to the contact person referred to in an out-of-office email (in addition to sending it via post, email and by 
serving it personally, which have been retained from the current Constitution). 

Clause 19.4 is substantially the same as former clause 10.1(b). 

Addresses for 
giving notices to 
Members 

No 
equivalent 
provisions. 

Clauses 
19.5 – 19.6 

Clause 19.5 specifies that a Member's street or postal address is the one shown in the Register. Clause 19.6 
provides that Members may specify their email address in a written notice to the Company. 

Address for giving 
notices to the 
Company 

No 
equivalent 
provisions. 

Clauses 
19.7 – 19.8 

Clause 19.7 specifies that the street and postal address of the Company is the Office. Clause 19.8 provides 
that the Company's email address may be specified by the Company in a written notice to the Members. 
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Time notices are 
given 

Clause 
10.1(c) – 
(e) 

Clause 
19.9 

Clause 19.9 outlines when notice is deemed to have occurred for each method of delivery. The only change to 
the existing approach relates to when notice is taken to have been served; if notice is sent via email, notice is 
served and received at the time transmission is completed and no error message or 'out of office' message is 
received (if an 'out of office' message is received, notice occurs when the email is sent to the email address of 
the contact listed in the email). 

 

Proof of giving 
notices 
 

No 
equivalent 
provision. 

Clause 
19.10  

Clause 19.10 provides that the sending of a notice by email may be proved by a print-out of an 
acknowledgment of receipt of the email. 

Persons entitled to 
notice of meeting 

No 
equivalent 
provisions. 

Clauses 
19.11 – 
19.12 

Clauses 19.11 – 19.12 provide that notices of every general meeting must be given by a method prescribed by 
the Constitution to every Member (or another person where the Member dies or becomes bankrupt), Director 
and the auditor for the Company. 

Period of notice Clause 
10.1(h) 

Clause 
19.13 

This clause remains the same in substance. 

Other documents Clause 
10.2 

Clause 
19.14 

This clause remains the same in substance. 

Winding up Clause 12 Clause 20 Clause 20 has been redrafted to provide for the distribution of any surplus or surplus property on the winding 
up of the Company. Under the current Constitution, the liquidator may distribute the Company property 
between the Members and different classes of Members in any manner they choose, subject to the passing of 
a special resolution. 

Clause 12 of the current Constitution has been retained in the new clause 20, subject to the following changes: 

• The Constitution now provides that Company property is to be distributed amongst both current 
Members and anyone who has been a Member within the last 10 calendar years (collectively called 
"Eligible Persons"). This change is to ensure that the entitlements of Members upon the Company 
winding up are reflective of the contributions of past Members (within the 10-year limitation) as well as 
current Members. Note that, to facilitate this change: 

• A definition of Eligible Person has been drafted to include anyone who has been a Member of 
the Company within the preceding 10 years. 
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• As noted above, clause 3.20 has been drafted so that the Company Register must now show 
the details of persons who ceased being Members within the last 10 years (and the date they 
ceased to be a Member). 

• Once the Company's outstanding debts and liabilities have been repaid, Company property is to be 
distributed by the liquidator to Eligible Persons as determined by the liquidator. In making such 
determinations the liquidator is to take into account Eligible Person’s period of membership of the 
Company, the size of the surplus, the source of the components of the surplus and whether an Eligible 
Person has any connection to that source, and other matters as the liquidator considers relevant. 

• This means that a special resolution no longer needs to be passed before a distribution can occur. 

The following aspects of this clause have been retained from the current Constitution: 

• A liquidator still cannot compel a Member to accept an asset, share or other security in respect of 
which there is any liability. 

• The liquidator may set a fair value for the Company property to be distributed to a Member. 

Demutualisation No 
equivalent 
provision. 

Clause 21 Clause 21 has been drafted to allow the Company to convert itself from a company limited by guarantee to 
another form of corporate body (demutualise). This will allow Employers Mutual to respond to market changes 
or strategic opportunities by adapting its corporate structure. 

The Company will be able to demutualise where each class of both Members and MCI Holders approves of the 
proposal (with at least 75% of each class of Members and MCI Holders voting in favour of the proposal). This 
will help to ensure that strategic decisions are only made with the consent of Members and MCI Holders. 

Schedule 1 (MCIs) Sch 1 Sch 1 No substantive changes have been made to Schedule 1 in the proposed Constitution. 

 

DLA Piper Australia 
1 October 2025 
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